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A bill to create certain rights in attributes of an individual
that have conmmerci al value; to recognize transfer of those rights; to
provi de exceptions for certain purposes and entities; and to provide

renedi es.

THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 1. This act shall be known and rmay be cited as the "right
of publicity act".

Sec. 3. As used in this act:

(a) "Attribute" means an individual's name, voice, signature,
i mge, or |ikeness.

(b) "Commercial purpose” nmeans the use of a personality's
attribute on or in a product or good, or for the purpose of
advertising, selling, or soliciting purchases of a product, good or

service.
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(c) "Nanme" nmeans the actual or assuned nane of a living or
deceased individual that is intended to identify that particular
i ndi vi dual .

(d) "News reporting or entertai nment nedi um’ nmeans any nedi um
now known or hereafter used or invented that publishes, broadcasts,
or dissem nates news, entertainment, or adverti sing.

(e) "Person" neans a business, individual, proprietorship
firm partnership, joint venture, syndicate, business trust, |abor
organi zati on, conpany, corporation, association, conmttee, or any
ot her organi zation or group of persons acting jointly.

(f) "Personality" means a living or deceased individual, 1 or
nore of whose attributes have commercial val ue, whether or not the
i ndi vi dual uses or authorizes the use of his or her right of
publicity for a comercial purpose during the individual's
lifetine.

(g) "Right of publicity" means the right to control use of a
personality's attributes for a comrercial purpose as provided in
this Act.

Sec. 5. (1) A personality has a transferable interest in his or
her right of publicity for his or her lifetinme plus 50 years as
provided in this Act.

(2) The right recogni zed under this Act is freely transferable,
in whole or in part, by contract, license, gift, trust, wll,
operation of |law, or intestate succession as defined in the M chigan
Estate and Protected Individuals Code, Sec. 2101 et seq., by the
personality or by a subsequent owner of the personality’ s right under

this Act.
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(3) In the absence of an express transfer of a deceased
personality’s right of publicity in awll, a provisionin the wll
that provides for the disposition of the residue of the personality’s
assets shall be effective to transfer the right under this Act in
accordance with the terns of that provision.

(4) If any deceased personality’ s right of publicity is not
transferred under this Act by contract, |icense, gift, trust, or
will, and there are no surviving persons as described in the M chigan
Estate and Protected Individuals Code, Sec. 2101 et seq., then the
right shall not pass to the State of Mchigan but shall term nate as
of the date of death. Any pending litigation over the right of
publicity of the personality shall be dism ssed.

Sec. 7. (1) Except as provided in subsections (2), (4), (5
and (6), a person is liable for the violation of a personality’s
right of publicity if the person knowi ngly uses an attribute of the
personality for a comrercial purpose in this state during the
personality's lifetime or within 50 years after the date of the
personality’s death without the consent of the personality or of a
person to whomthe personality's right of publicity has been
transferred as provided in this Act.

(2) Unless the predom nant purpose of the work is to
advertise, pronote, or solicit purchases of a product or service,
consent is not required for use of an attribute of a personality in
any of the follow ng works in any nedi um now known or hereafter

used or devised, regardless of length or format:
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(a) A book, play, story, nmgazi ne, newspaper, article,
newsl etter, other periodical, or graphic novel.

(b) A musical conposition or sound recording.

(c) A notion picture, television program or other audi ovi sua
wor k; a docunentary.

(d) A video gane.

(e) A radio or other audi o program

(f) A photograph, original work of art, art reproduction, or
ot her work derived fromany such worKk.

(g) A work of political or newsworthy value or an

i nformational work.

(h) An editorial, fictional, artistic, or other expressive
wor K.

(3) Consent is not required for the nom native use of a
personality’'s attribute in any mediumor for conparative adverti sing,
provided that the nom native use or conparative advertising does not
fal sely suggest an endorsenent or sponsorship by the personality of
any product, good, or service that the personality has not endorsed
or sponsor ed.

() Consent is not required for use of an attribute of a
personality in, or to display, an advertisenent, pronotion, or
solicitation for any work or use that is excluded fromthe
requi rement for consent under subsections (2), (4) or (6).

(6) Consent is not required for use of an attribute of a
personality that is incidental, de mninus, parody, or protected
speech .

Sec. 9. (1) A personality or, if the personality's right of
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publicity has been transferred, the hol der or holders of a greater
than 50% interest in the right of publicity that is registered
under section 10, may bring a civil action for a violation of
section 7 for damages, equitable relief, or both.

(2) A person who violates section 7 is liable for actua
damages, including profits derived fromthe unauthorized use, or
$1, 000. 00, whichever is greater. The court may award trebl e damages
in an exceptional case if it finds that the defendant acted
egregi ously.

(3) The burden of proof in establishing the profits fromthe
violation of the right of publicity is as foll ows:

(a) The plaintiff bears the burden of proof as to the gross
revenue attributable to the unauthorized use.

(b) The defendant bears the burden of proof as to any expenses
deductible fromthe gross profits.

(4) The court may award the prevailing party in a civil action
under this Act reasonable attorneys’ fees, costs, and expenses
relating to an action.

(6) A person who brings an action to enforce the rights and
remedi es provided in this Act shall account to any other person who
holds a fractional interest in the right of publicity.

Sec. 10. (1) A transferee of a personality's right of
publicity cannot bring an action or recover danages or attorneys’
fees under this Act if the transferee has not registered the transfer
of the personality's right of publicity as provided in subsection
(4).

(2) Atransferee of a personality's right of publicity may only

recover damages, attorneys’ fees or other relief for a violation of
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the right of publicity that occurred after, but not before, the date
that the transferee registered the transfer under subsection (4),
unl ess:

(i) In the case of a transfer of a personality’s right of
publicity directly fromthe personality during the personality’s
lifetine, the transferee registered the transfer within 60 days after
the date of the transfer.

(ii) I'n the case of a transfer of a personality’s right of
publicity froma prior transferee who tinely registered the transfer,
t he subsequent transferee registered the transfer within 60 days
after the date of such transfer.

(iii) In the case of a transfer of a deceased personality’'s
right of publicity by will or intestate succession, the transferee
registered the transfer within 90 days after the right of publicity
vested in the transferee.

(iv) In the case of any transfer that occurred prior to the
effective date of this Act, the transferee registered the transfer
within [6 months] after the effective date of this Act.

(3) Atransferee of a deceased personality whose donicile was
not in this state on the date of the personality’s death may not
bring an action or recover any renedi es under this Act, and may not
regi ster any transfer of a right under this Act, unless a right of
publicity for deceased personalities existed under the | aw of the
state in which the personality was domiciled on the date of the
personality’ s deat h.

(4) Atransferee of a right of publicity may register the
transfer with the secretary of state on a form prescribed by the

secretary of state. The formshall include the nane of the
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personality, the date of the transfer, the date of death and the
personality's donmicile or residence at the tinme of death if the
personality is deceased, the nanme and address of the transferee, the
nane and address of any persons authorized to act on behalf of the
transferee, the nmethod of transfer of the right, and the nature and
percentage of the interest in the right transferred. The information
provided on the formshall be verified by the transferee. The
secretary of state may collect a fee for the registration that does
not exceed the increnmental costs of recording the docunents and
mai ntai ning the registry.

(5) Upon receipt of the formand any rel ated docunment for
filing, the secretary of state shall post the docunent in a
registry of interests in transferred rights of personality on a
website on the internet that is accessible to and searchable by the
public. The secretary of state may microfilmor reproduce by other
means any of the forns or docunents and destroy the original formor
docunment. A reproduction of a record under this section that is
certified by the secretary of state shall be admissible in a court of
| aw. The secretary of state shall retain a record or
reproduction concerning a registration under this section for no |ess
than 55 years after the death of the personality.

(6) A formor other docunent filed under this sectionis a
public record

(7) The defendant’s good faith reliance upon the witten
or electronic consent of the personality or of a person who has
registered a transfer of a personality's right of publicity

shal |l be a conpl ete defense in any action under this Act.
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(8) A person who registers a transfer under this section
wi thout a reasonable belief that the person is a transferee of the
personality’'s right of publicity is guilty of a m sdeneanor
puni shabl e by inprisonnment for not nore than 90 days or a fine of not
nore than $500. 00, or both.

Sec. 12. (1) Nothing in this Act shall apply to the owners or
enpl oyees of any news reporting or entertai nment medi um by whom any
advertisenment or solicitation in violation of this Act is published,
broadcast, or dissem nated, unless it is established that the owners
or enpl oyees had actual know edge that the contracting party did not
have aut hori zation for the use of the personality's attribute as
prohibited by this Act.

(2) The court shall not grant an injunction against a news
reporting or entertai nment nmedi umthat has contracted with a person
for the publication, broadcast, or dissem nation of an advertisenent
based on a violation of the right of publicity in that advertisenent.

Sec. 15. (2) This Act establishes the exclusive rights and
remedi es for the violation of the right of publicity, superseding
common |aw rights and renedies concerning the right of publicity.

O her than for the right of publicity, the rights and remedi es
provided in this Act are in addition to any other rights and

remedi es provi ded by | aw



